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A. INTRODUCTION
Estate litigation, like all litigation, demands a thorough mastery of the skills of civil litigation,
including knowledge of The Court of Queen's Bench Act, C.C.S.M. c. C280 and Rules. It is
assumed for the purpose of this chapter that the student is acquainted with the general
concepts of civil litigation and those Queen's Bench Rules in the civil litigation section not
specifically related to surrogate practice.
The focus of this chapter is to touch on only those areas of estate litigation not dealt with
elsewhere in this course. Therefore, while various proceedings under The Intestate Succession
Act, C.C.S.M. c. I85, The Child and Family Services Act, C.C.S.M. c. C80, The Homesteads Act,
C.C.S.M. c. H80, and The Family Property Act, C.C.S.M c. F25 can all be considered as part of
estate litigation, they have all been touched on elsewhere and therefore will not be dealt
with here.
Practising estate lawyers are called upon to draw or review hundreds of wills. As a general
rule, however, estate practitioners do not often get involved in contentious proceedings.
Only a small fraction of the hundreds of wills presented for probate in Manitoba involve
contentious matters. In the event that a contentious matter does arise, it is important to
note that virtually all contested surrogate proceedings are initiated by way of Notice of
Application (Queen’s Bench Form 14B). Unless otherwise indicated in these materials, one
should assume the way to initiate the contested proceeding is by way of this type of
application.
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B. CONTENTIOUS PROCEDINGS
1.

Proof in Solemn Form

Occasionally circumstances arise where it is apparent that there is going to be a dispute
between one’s client, who is putting forth a will for probate, and someone who challenges
the validity of that will and the right to probate it. There are a number of reasons for such
disputes, but they most often fall under the following categories:
•

it is contended that the will has been improperly executed;

•

it is contended that the testator lacked testamentary capacity;

•

it is contended that suspicious circumstances exist surrounding the preparation and
execution of the will; or

•

it is contended that the execution of the will was brought about by undue influence
or fraud.

In such cases, you may be compelled to file a notice of application to prove the will in solemn
form; that is, go before the court in a formal proceeding with all parties interested having
been given notice. Further, Rule 74.02(12) provides that the court on its own accord can
require proof in solemn form. It is a rare occasion where the court asks that the will be
proven in solemn form. This can arise where the court questions the integrity of the
documents filed to prove the will in common form. Note that “proof in common form” simply
refers to the request for probate or administration in accordance with Rule 74.
In addition to the above, the executor may apply for proof in solemn form (if certainty of
such proof is desired). This may be necessary, for example, where several wills were
apparently authored around the same time by the deceased. By giving notice and proving
the will in solemn form at the outset the client may avoid the situation whereby the
proponent of a different will later seeks revocation of a grant of probate.
Proof in solemn form, however, will most often occur as a result of someone challenging the
will by filing a caveat as provided for in section 38 of The Court of Queen's Bench Surrogate
Practice Act C.C.S.M. c. C290 (the “SPA”) and Rule 75. When filing an application to prove a will
in solemn form, you should take into consideration all issues referred to later in this chapter
under the heading of “Challenging the Validity of Wills”. Further, one must be aware that a
caveat cannot be filed if probate has already issued (see Rule 75.02(1)).
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f)

Application by Executor or Administrator - Uncontested
Passing of Accounts

The Queen’s Bench forms provide a useful guide for the preparation of the
documents required for an uncontested passing of accounts. Reference should be
made to Form 74V for the form of application. Form 74W provides the form of affidavit
verifying application and accounts. Form 74X provides the form of the appointment
to pass accounts and Form 74Y sets out the required notice to beneficiaries. Finally,
Form 74Z provides the form of order on passing accounts.
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C. REMEDIES UNDER THE TRUSTEE ACT
This section does not act as an exclusive listing of all remedies under The Trustee Act. As
estate litigation is such a broad topic, this chapter attempts only to deal with the more
common applications in contentious proceedings.

1.

Appointment of Replacement and Additional Executors;
Removal of Executors
a)

Practical Considerations

An estate practitioner is likely to be visited by a client who, either as a beneficiary of
an estate or as a co-executor of an estate, wishes one of the other executors removed
from the grant. These situations arise as people who the testator/testatrix believed
would be able to work together in the proper administration of the estate are often
unable to do so.
In appropriate circumstances, The Trustee Act can be used to appoint additional
executors or to replace or remove executors. A personal representative is defined in
section 1 of The Trustee Act as “an executor, an administrator and an administrator
with the will annexed.”

b)

Procedure

Section 9(1) of The Trustee Act allows the court to make an order appointing a new
trustee either in substitution for, or in addition to, any existing trustee or trustees, or
where there is no trustee, in the following situations:
(a) in any case where it is found inexpedient, difficult, or impracticable, so
to do without the assistance of the court, in particular and without limiting
the generality of the foregoing, in case of a trustee who is convicted of a
crime, or is a mentally incompetent person, or is a bankrupt, or has made
an authorized assignment, or is a corporation that is in liquidation or has
been dissolved; or
(b) in case of a personal representative desiring to be relieved from the
duties of his office, or guilty of any misconduct in his office, or who refuses
or is unfit to act therein, or incapable of acting therein, or who remains out
of the province for more than 12 months.
Section 9(2) of The Trustee Act gives the court the power to make an order removing a
trustee without appointing a new trustee in his or her place.
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consider suspending a trustee until certain conditions are met. See Bereskin Estate,
Re v. Salvation Army, 2014 MBCA 15 (CanLII) and Stern v. Stern, 2010 MBQB 68 (CanLII).
As a practical matter, it is rare to find a situation where it is necessary to seek removal
of the trustee for dishonesty or abuse of position. More frequently applications arise
as a result of friction or hostility between the trustee and the beneficiary, or among
the trustees themselves. Please note that a thorough analysis of this area would
require more space and time than this chapter allows. As a starting point for
research, the following case law should be consulted:
•

Friction or hostility between the trustee and the beneficiaries:
Re Joss, 1973 CanLII 573 (ON SC), (1973), 33 D.L.R. (3d) 152 (Ont. H.C.)
Conroy v. Stokes, 1952 CanLII 227 (BC CA), (1952), 4 D.L.R. 124 (B.C.C.A.)
Re Christie Estate, 1944 CanLII 539 (MB CA), 1943), 3 W.W.R. 272; affd. (1944)
1 W.W.R. 528 (Man.C.A.)
Kushnier v. Kushnier, 2014 MBQB 45 (CanLII)

•

Hopeless disagreement/misunderstanding between trustees:
Shepard v. Shepard (1911), 20 O.W.R. 810
Re Consiglio Trusts, 1973 CanLII 681 (ON CA), (No. 1) (1973), 36 D.L.R. (3d) 658
(Ont. C.A.)
Bartel Estate, Re, 2006 MBCA 139 (CanLII)
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Section 6(1) of The Dependants Relief Act contains a limitation of six months from the grant of
letters of probate of a will or letters of administration within which an application must be
brought. Pursuant to section 6(3) of The Dependants Relief Act, this limitation can be expanded
under certain circumstances.
Section 8(1) of The Dependants Relief Act lists factors that the court will take into account in
addition to the primary one of the financial needs of the dependant. These factors include:
(a)

the size and nature of the deceased's estate;

(b)

the assets and financial resources the dependant has or is likely to have;

(c)

the measures available for the dependant to become financially independent and the
length of time and the costs involved to enable the dependant to take such measures;

(d)

the age and the physical and mental health of the dependant;

(e)

the capacity of the dependant to self-support;

(f)

any distribution pursuant to The Homesteads Act or The Family Property Act;

(g)

the assets the dependant is entitled to receive from the estate;

(h)

the claims that any other dependant, or any other person, has upon the estate;

(i)

the provisions made by the deceased, while living, for the dependant and for any
other dependants;

(j)

if the dependant is a child, the provision for the child getting an education; and

(k)

if the deceased stood in loco parentis to the child, whether the primary obligation for
support has been discharged.

The court has fairly wide powers with respect to evidence as set out in section 8(2). It can
(after hearing all the evidence) either dismiss the application or make an order under
section 9(2) of The Dependants Relief Act.
Particularly with dependants’ relief matters, it is often possible to sit down with the opposing
side and settle the case. This can be especially true if the beneficiary sees significant risk to
a portion of the estate. In such a case, with consultation and consent of the beneficiaries, a
settlement agreement can often be achieved.
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Notwithstanding that he had executed a will just a month earlier, the testator expressed his
wish to make a new will. Between the hours of 2:00 a.m. and 5:00 a.m. he drafted not one,
but two new wills. The two new wills differed substantially from the one which he had
executed one month earlier. All three were propounded for probate.
Kroft J. had little difficulty in finding that the testator lacked testamentary capacity at the time
of executing the second and third wills. He was weak, exhausted, agitated and, as evidenced
by the disparity between the wills, unable to appreciate the nature of his actions.
Accordingly, the first will, which Kroft J. held to be “a valid and enforceable expression of [the
testator’s] testamentary wishes,” was accepted for probate.

3.

Knowledge and Approval

Beyond the capacity requirement, the testator must also have known and approved of the
will. The testator cannot be ignorant of the contents of the will, nor can he or she be unaware
of its effects. Ordinarily, presumptions of capacity, knowledge and approval arise upon
presentation of evidence that the will was properly executed and the testator appeared to
have understood the will. Mr. Justice Sopinka noted in Vout v. Hay, 1995 CanLII 105 (SCC),
[1995] 2 SCR 876, (1995), 125 D.L.R. (4th) 431 (S.C.C.) that:
Upon proof that the will was duly executed with the requisite formalities, after having
been read over to or by a testator who appeared to understand it, it will generally be
presumed that the testator knew and approved of the contents and had the necessary
testamentary capacity.

Also see, Garwood v. Garwood Estate, 2016 MBQB 113 affirmed Garwood et al v. Garwood
et al, 2017 MBCA 67, wherein the Court of Appeal states at paragraph 19:
Demonstrating that a testator read the Will or had the Will read to him is not necessary
to prove knowledge and approval of the Will if there is other satisfactory evidence
available. See, for example, Barry v Butlin, [1838], 12 ER 1089 where the Court
explained (at pp 485-86):
Nor can it be necessary, that in all such cases, even if the Testator’s capacity is
doubtful, the precise species of evidence of the deceased’s knowledge of the Will is to
be in the shape of instructions for, or reading over the instrument. They form, no
doubt, the most satisfactory, but they are not the only satisfactory description of
proof, by which the cognizance of the contents of the Will, may be brought home to
the deceased. The Court would naturally look for such evidence; in some cases it might
be impossible to establish a Will without it, but it has no right in every case to require
it.
In Garwood et al v. Garwood et al, 2017 MBCA 67 leMaistre JA writes:
In my view, proof of a verbatim reading of a Will is not a prerequisite to establishing
knowledge and approval. In many cases, it will be sufficient to show that the lawyer
summarized and explained the contents of the Will to the testator prior to
The Law Society of Manitoba
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execution. Ultimately, it is a question of fact as to whether the particular words in
question were brought to the attention of the testator and adopted by him as his
words.
A useful analogy with knowledge under contract law may be drawn. Just as a party to a
contract must, in order for the contract to be binding, know its terms and conditions, a
testator must similarly appreciate and understand his or her will.

4.

Undue Influence

Undue influence in a testamentary context is never presumed. The situation is different
from the gift inter vivos situation where, in certain circumstances, there is a presumption of
undue influence. Undue influence comes into play in a testamentary situation only when it
is directly alleged by a party contesting a will, in which case the challenger must prove undue
influence, unaided by any presumption. Sopinka J. explained in Vout, “the burden of proof
with respect to…undue influence remains with those attacking the will.”
The policy reason for the distinction between the gifts inter vivos situation and the
testamentary situation is clear. It would be inappropriate to allocate to the propounder of a
will the burden of disproving undue influence, since to do so would sometimes frustrate the
wishes of a testator. The specific situations in which the wishes of the testator might be
frustrated are those where there may have been no undue influence, but the propounder
failed to meet his or her burden. As stated in the Vout case:
To disallow probate by reason of circumstances merely raising a suspicion of fraud or
undue influence would tend to defeat the wishes of the testator in many cases where
in fact no fraud or undue influence existed, but the propounder simply failed to
discharge the legal burden.
What constitutes undue influence? In Craig v. Lamoureux, 1919 CanLII 416 (UK JCPC), (1919),
50 D.L.R. 10 (P.C.), Viscount Haldane put the matter this way:
Undue influence, in order to render a will void, must be an influence which can justly
be described by a person looking at the matter judicially to have caused the execution
of a paper pretending to express a testator’s mind, but which really does not express
his mind, but something else which he really did not mean.
A similar, and perhaps more memorable, sentiment was expressed by Sir James Hannen in
his charge to the jury in Wingrove v. Wingrove (1885), 11 P.D. 81 at 83 when he described that
a testator overborne by undue influence would say: “This is not my wish, but I must do it.”
In Geffen v. Goodman Estate, 1991 CanLII 69 (SCC), [1991] 2 S.C.R. 353 the court held (at p. 377):
What then is the nature of the relationship that must exist in order to give rise to a
presumption of undue influence? Bearing in mind the decision in Morgan, its critics
and the divergence in the jurisprudence which it spawned, it is my opinion that
concepts such as "confidence" and "reliance" do not adequately capture the essence
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of relationships which may give rise to the presumption. I would respectfully agree
with Lord Scarman that there are many confidential relationships that do not give rise
to the presumption just as there are many non-confidential relationships that do. It
seems to me rather that when one speaks of "influence" one is really referring to the
ability of one person to dominate the will of another, whether through manipulation,
coercion, or outright but subtle abuse of power. I disagree with the Court of Appeal's
decision in Goldsworthy v. Brickell, supra, that it runs contrary to human experience
to characterize relationships of trust or confidence as relationships of dominance. To
dominate the will of another simply means to exercise a persuasive influence over him
or her. The ability to exercise such influence may arise from a relationship of trust or
confidence but it may arise from other relationships as well. The point is that there is
nothing per se reprehensible about persons in a relationship of trust or confidence
exerting influence, even undue influence, over their beneficiaries. It depends on their
motivation and the objective they seek to achieve thereby.
To constitute undue influence there must be some element of coercion capable of destroying
the testator’s free will. Moreover, to constitute a valid challenge to a will, there must have
been an actual exercise of undue influence – a mere opportunity to exercise undue influence
will not suffice.

5.

Fraud

It is a rare situation where fraud is successfully pled in relation to an estate. However, should
there be evidence of false representations which were calculated to mislead the testator and
negatively affect how the will was drafted, the will may be overturned for fraud.
Fraud also arises, albeit infrequently, where the will itself or signature of the testator is
forged. Such wills are usually holographic (no witness required), and may require expert
evidence analyzing the testator’s handwriting before they can be successfully attacked.
The burden of proof with respect to fraud rests upon those attacking the testamentary
document. See Vout v. Hay, 1995 CanLII 105 (SCC), [1995] 2 S.C.R. 876 (S.C.C.).

6.

Suspicious Circumstances

Suspicious circumstances are:
•

circumstances tending to call into question the mental capacity of the testator;

•

circumstances tending to show the testator did not know (understand) the contents
of the will and the effect of the wording of the dispositions in the will; and

•

circumstances tending to show the testator’s free will was overborne by actions of
coercion or fraud.
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Some of the factors to consider in determining whether or not suspicious circumstances
exist are (the list is not exhaustive) the following:
•

mental impairment including the rate of deterioration;

•

physical impairment due to age or disease including the rate of deterioration;

•

a significant change from a disposition in a former will;

•

potential beneficiary making the testator’s appointment to make a new will, and that
appointment being with the beneficiary’s own lawyer;

•

the presence of a potential beneficiary on the way to the testator’s appointment with
his or her lawyer, or during the course of that appointment;

•

potential beneficiary interpreting the testator’s wishes;

•

will is prepared on the instructions of the potential beneficiary;

•

factual circumstances surrounding the actual execution of the will;

•

numerous wills made within a short period of time; and

•

will favours person most instrumental in having the testator make the will (over other
people in the same class).

The relevant time for establishing suspicious circumstances is the period of time from the
forming of the intention to give instructions for a will through to its preparation and
execution.
Some examples where suspicious circumstances have been found are:
•

where the testator is bedridden and suffers from memory lapses at the time the will
was to be executed. See Re Carvell Estate 1977 CanLII 2387 (NB QB), (1977), 21 N.B.R.
(2d) 642;

•

where a second will is made shortly after the first is executed, which substantially
alters the bequests and legacies of the first will. See Eady v. Waring, 1974 CanLII 492
(ON CA), (1974), 2 O.R. (2d) 627 (C.A.);

•

where instructions in respect of drafting the will are given by someone other than the
testator. See Stark v. Dennison, 1972 ALTASCAD 83 (CanLII), [1973] 1 W.W.R. 368 (Alta.
C.A.);

•

where a party benefiting from the will is instrumental in its preparation. See Doherty
v. Doherty, 1997 CanLII 9556 (NB CA), [1997] N.B.J. No. 319 (C.A.); and

•

where numerous wills are made in a short period of time. See McCardell Estate v.
Cushman, 1988 ABCA 353 (CanLII), (1988), 94 A.R. 262 (C.A.);
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The more suspicious the circumstances, the more compelling the evidence must be to
discharge the propounders’ burden of proving capacity, knowledge and approval. But, in all
cases and at all points, the standard of proof remains the civil standard of a balance of
probabilities.
Wills are most likely to be successfully challenged when the attacker establishes suspicious
circumstances that rebut the presumption of capacity, knowledge and approval and the
propounder then fails to discharge the onus of proving those elements on a balance of
probabilities.
It is only when the propounder has successfully proved capacity, knowledge and approval
that the court’s attention turns to the attacker to prove undue influence or fraud if those
allegations have been made. The burden of proof with respect to undue influence or fraud
always remains on those attacking the will. There are no presumptions in the testamentary
situation to aid the attacker. The standard of proof remains the civil standard on a balance
of probabilities.
The concepts referred to herein are succinctly and concisely set out in the judgment of
Sopinka J. in the case of Vout v. Hay, 1995 CanLII 105 (SCC), [1995] 2 S.C.R. 876, (1995), 125
D.L.R. (4th) 431 (S.C.C.), which is still the leading case in this area.
In closing, remember a prudent solicitor should make detailed notes when taking
instructions in a situation where this is the prospect of suspicious circumstances. The lawyer
needs to ask probing questions and record the facts upon which the lawyer concluded that
a person had the requisite capacity, etc., as opposed to just recording a conclusion. The
notes and facts will be very important if a challenge subsequently arises. See Slobodianik v.
Podlasiewicz, 2003 MBCA 74 (CanLII).

8.

Getting Into Court

The steps that ought to be taken when a client presents facts that could constitute grounds
to challenge the validity of a will are as follows:
1.

Conduct a search at the Probate Division of Court of Queen’s Bench to see if an
application for probate has been received or granted.

2.

Check The Court of Queen’s Bench Surrogate Practice Act and the Queen’s Bench Rules,
particularly Rules 9, 10, 14 and 75.

3.

If an application for probate has not been received by the court, file a caveat under
Rule 75 to protect the client’s interest and to ensure that notification will be received
when an application for probate is presented to court. The caveat is good for
12 months. A new one may be filed, if necessary, just before the one year period
ends.

4.

When a request for probate is filed, the caveator will receive notice from the court
and be given 30 days after the service of the notice to bring an application to court.

The Law Society of Manitoba
Not to be used or reproduced without permission

May 2020

Page 26 of 33

5.

To formally commence proceedings after being served with a notice arising from the
caveat filed, or upon discovering a request for probate is pending or has been
granted, a notice of application under Rules 14.05(2)(c)(i) to (iv), as may be applicable,
should be brought as soon as possible.

6.

It is very important, when bringing an application seeking the advice and direction of
the court, to identify and serve all persons having an interest in the estate. This allows
all potential parties have an opportunity to come before the court to state their
issues. See Jobin v. Jobin Estate, 1992 CanLII 12836 (MB QB), [1992] 6 W.W.R. 668 (Man.
Q.B.).

7.

It is also very important that all the potential issues affecting the administration of
the estate (e.g., capacity, knowledge and approval, undue influence) be identified
when the application and parties are before the court. There probably will not be a
second or better opportunity to do so. Take the time when the application is before
the court to formulate all the potential issues so that complete adjudication of all the
issues can be achieved in the proceeding. Initially, frame the issues broadly to allow
for unexpected developments. See Zimbel Estate Re, 1992 CanLII 12850 (MB QB),
(1992), 80 Man. R. (2d) 142 (Q.B.).

8.

Where a will is being challenged on the grounds of lack of capacity, lack of knowledge
and approval, or undue influence, the judge will most likely order proof of the will in
solemn form through a trial of the issues formulated.

9.

Ordering a trial of the issues will likely involve the preparation and filing of pleadings
which will invoke all the procedures available in Queen’s Bench for civil actions and
the matter will proceed accordingly thereafter.
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H. SECTION 23 APPLICATIONS
The Wills Act, C.C.S.M. c. W150 provides for very stringent and technical requirements for the
execution of a will. Generally speaking, if those requirements are not met, the will is
considered to be invalid. Section 23 of The Wills Act, however, gives the court the power, in
certain circumstances, to dispense with its formal requirements.
This section of The Wills Act reads as follows:
23
Where, upon application, if the court is satisfied that a document or any writing
on a document embodies
(a) the testamentary intentions of a deceased; or
(b) the intention of a deceased to revoke, alter or revive a will of the deceased
or the testamentary intentions of the deceased embodied in a document other
than a will;
the court may, notwithstanding that the document or writing was not executed in
compliance with any or all of the formal requirements imposed by this Act, order that
the document or writing, as the case may be, be fully effective as though it had been
executed in compliance with all the formal requirements imposed by this Act as the
will of the deceased or as the revocation, alteration or revival of the will of the
deceased or of the testamentary intention embodied in that other document, as the
case may be.
The Manitoba Court of Appeal has ruled, in George v. Daily, 1997 CanLII 17825 (MB CA), (1997),
115 Man. R. (2d) 27 (C.A.), on the meaning of the term “testamentary intention.” The court
held that:
The term ‘testamentary intention’ means much more than a person’s expression of
how he would like his/her property to be disposed of after death. The essential quality
of the term is that there must be a deliberate or fixed and final expression of intention
as to the disposal of his/her property on death . . .
When dealing with a section 23 situation the practice is generally to apply for an order under
that section of The Wills Act prior to applying for probate. The notice of application and
supporting affidavit should be served on all interested parties. The affidavit evidence must
clearly identify the interested parties. These parties might be the executors or beneficiaries
under an earlier will, those who would be entitled to the estate in the event of an intestacy,
etc. The experience has been that most section 23 matters can be dealt with on the basis of
affidavit evidence. The Court of Appeal did, however, indicate in George v. Daily that viva voce
evidence may be more appropriate when there are contentious issues. Helper J.A.
specifically stated as follows:
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3.

Deficiency of Assets

In situations where the estate is not large enough to pay even creditors of the estate fully,
section 63 of The Trustee Act permits an executor or administrator to plead deficiency of assets
to prevent judgment creditors from issuing writs of execution against the estate of the
deceased and recovering more than their pari passu shares.

4.

Additional Evidentiary Points

Estate litigation can be amongst the most difficult litigation in that the principal witness is no
longer available to give evidence, i.e., the testator. The evidence is secondary at best.
Accordingly, the evidence of interested parties usually requires some form of corroboration
either through family, friends, past counsel or family physicians. Brian Schnurr’s article,
“Estate Litigation - Requirement of Corroboration” (1975) 5 E.T.Q. 42 may be of some
assistance in determining the type of corroborating evidence required.

5.

Privilege

One of the best pieces of evidence as to capacity is the evidence of the solicitor who originally
drafted the will. The court may waive the doctrine of privilege and admit the notes prepared
by a solicitor to determine the trust intentions of the testator. See Re Ott, 1972 CanLII 694
(ON SC), (1972), 2 O.R. 5 (Surr.Ct.).

6.

Costs

The traditional approach towards the ordering of costs in estate litigation cases has been to
award costs out of the estate, often on a solicitor and client basis. However, the current
approach of the court is to award costs in the same way that they are treated in other civil
litigation proceedings.
In Penner v. Brandon et al., 2016 MBQB 64 (CanLII), the Court cited Johnson Estate, Re, 2007
MBQB 302 (CanLII), for the principle that the court has made it clear that costs unjustifiably
incurred in estate actions will be payable by the parties and will not from the estate. The
principles relating to the issue of costs were set out by the Court of Appeal in Balan's Estate,
Re, 1992 CanLII 8579 (MB CA), (1992), 76 Man.R. (2d) 241, where the court held:
(i) Solicitor-client costs will be awarded only in rare and exceptional cases (para. 12),
a principle applied in some estate proceedings);
(ii) An executor is to be indemnified against all reasonable costs and expenses
incurred by him/her in the course of the administration of the estate, including
solicitor-client costs in proceedings in which some question or matter in the course of
the administration is raised as to which the trustee has acted prudently and properly);
(iii) The costs of all parties to estate proceedings have been ordered to be paid out of
an estate when it was necessary to apply to the court to construe a testamentary
document;
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(iv) Costs unjustifiably incurred in estate actions will be payable by the parties.
"An estate should not be eaten up with costs in proceedings which have no
substantial merit").
The decision as to whether or not to award costs is always within the discretion of the court
and that discretion is very wide. There are, however, a number of considerations that the
Manitoba courts (and other courts across Canada) take into account in deciding on an award
of costs in estate litigation proceedings:
1.

Can it be said that the testator caused the litigation (e.g., created some ambiguity in
the testamentary document that needed resolution by the court)?

2.

Did circumstances lead reasonably to an investigation in regard to a propounded
document?

3.

The degree of merit to the position that was advanced. (e.g., What was the actual
evidence to support allegations, such as lack of testamentary capacity, knowledge and
approval, undue influence or improper execution?)

4.

For whose benefit was the litigation undertaken? (e.g. for the estate? for the executor
personally? for a residual beneficiary? on behalf of a class of beneficiaries?)

5.

The size of the estate and the impact an award of costs would have on the quantitative
distribution of the estate.

6.

Did the conduct of the executor(s) or litigant(s) warrant an award of costs against
either (or both) of them personally?

7.

The extent of efforts made to resolve matters in issue prior to trial.

8.

Were the issues raised in the litigation proper issues to have been placed before the
court? See the following cases:
•

Re Ballen’s Estate, 1992 CanLII 8579 (MB CA), (1992), 76 Man. R. (2d) 241 (C.A.);

•

Re Clark Estate, 1992 CanLII 13154 (MB CA), (1992), 83 Man. R. (2d) 20 (C.A.);

•

Jumelle v. Soloway Estate, 1999 CanLII 18794 (MB CA), (1999), 142 Man. R. (2d) 119
(C.A.);

•

Re Hall Estate, 1999 CanLII 14225 (MB QB), (1999), 140 Man. R. (2d) 146 (Q.B.), aff’d
(2000), 148 Man. R. (2d) 128 (C.A.);

•

Ronald v. Ronald and Ronald, 2004 MBQB 82 (CanLII);

•

Tapper v. Sair-Segev, 2004 MBQB 25 (CanLII);

•

The Estate of Eduard Bullert, 2006 MBQB 210 (CanLII).
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Where the estate receives a ruling from the court on a matter in issue, an executor should
not bring an appeal unless the executor is prepared to risk payment of costs personally for
an unsuccessful appeal. See Re Beck, [1976] 4 W.W.R. 670 (Man. C.A.).
The normal level of costs in current estate litigation should not be assumed to be
solicitor/client costs, as was often the case in the past. Today, the standard for an award of
solicitor/client costs (to mark the court’s disapproval of the conduct of a party to the
litigation) is the same as in any other civil action, being that of exceptional circumstances.
See Re Clark Estate, 1992 CanLII 13154 (MB CA), (1992), 83 Man. R. (2d) 20 (C.A.). The use of
formal offers to settle under the provisions of Queen’s Bench Rule 49 should be considered
by litigants to resolve appropriate cases. The costs consequences for failure to accept a
Rule 49 offer to settle can then be advanced in argument at the appropriate time.
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